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classification. Is the claim based upon a tort or not? The
court of the forum must examine the provisions of the statute
in question and must decide whether they are of such a nature
as to create a right founded in tort,1 The Privy Council in
Wai-pole $ Case addressed its mind to this question and decided
that the claim of the plaintiff arose, not ex delicti, but ex lege. In
the words of Lord Cave:
'No action for the negligence in question could have been brought in
Ontario apart from the statute; and the claim given by the statute is
not a claim for damages for tort, but a claim (strictly limited in amount)
for compensation for the accident.'
The claim, therefore, quite apart from the defence of common
employment, was not sustainable in Saskatchewan, since the
accident gave rise neither to a cause of action nor to criminal
proceedings in the country of its occurrence.
judgment Such, then, is the interpretation that has been placed upon
°ftabu t^le worc^s °f Willes J. in Phillips v. Eyre: proceedings in Eng-
r- land on a foreign tort will fail unless the conduct of the defend-
stood ant was QviJiy or criminally unjustifiable in the locus delicti and
unless it would have constituted a tort in the eyes of English
law. If this is the meaning that the words were intended to
bear, that very learned judge is indeed open to the charge that
he introduced into the law of England what an American
critic has stigmatized as *a monstrous criterion for suits on
foreign torts, comparatively backward, impractical, inherently
inconsistent and imprecise, and incompatible with the liberal
principles at the same time in England applied to other types of
obligation*.2 This same critic, however, argues with force that
judges and jurists, especially Dicey, have misconstrued the
words by disregarding their context.3 The crucial passage in the
judgment, which precedes the statement of the two rules, is
that in which Willes J. is at pains to stress 'the true character
of a civil or legal obligation and the corresponding right of
action'. It runs as follows:
'The obligation is the principal to which a right of action in whatever
court4 is only an accessory, and such accessory, according to the maxim
1	B.T3J.L. 62, note 2.
2	Professor Yntema in 27 Canadian Bar Review, 121. See also 27 Canadian
Bar R&itto, 666; Falconbridge, op. cit, pp. 809 et seqq.
3	27 Canadian Bar Review, 118 et seqq.; and also 4 LL.Q. 7-10, where the
argument is repeated.	4 Italics supplied.

